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Bankruptcy Petition

A bankruptcy case is commenced 
(voluntarily or involuntarily) by the filing of a 
“petition” with the United States Bankruptcy 
Court.  11 U.S.C. § 301.



Automatic 
Stay
In general, the filing of a petition 
with the Bankruptcy Court 
operates as an “automatic stay” 
applicable to all entities with 
respect to actions and 
proceedings involving the 
Debtor(s).



The “Estate”
The estate consists of all legal or equitable interests of the debtor in the 
property as of the commencement of the case, including property owned or 
held by another person if the debtor has an interest in the property. 

§ 541. defines what property is included in the estate, with exceptions. 

The Code establishes a hierarchy of expenses and claims are entitled to 
payment before others, the result being that lower priority creditors cannot 
receive anything until higher priority creditors are paid in full.



Estate 
Exemptions

Nebraska has opted out of the federal exemptions provided in 11 U.S.C. §
522(d). Neb. Rev. Stat. § 25-15,105.

Exemptions allow debtors to remove certain categories of assets from the 
property of the estate and thereby insulating those assets from the claims of 
creditors.  The availability and amount of property the debtor may exempt 
depends on the state the debtor lives in. Non-individual debtor’s, such as 
corporation or other business entity, may not declare property as exempt. 

Relevant bankruptcy exemptions in Nebraska include:
◦ County Pension 

◦ Retirement Benefits

◦ Income Tax Credit 

◦ Clothing 

◦ Household Goods, Electronics, Books, Etc. 

◦ Motor Vehicles 

◦ Personal Possessions 

◦ Unpaid Wages  

◦ Homestead 

◦ Life Insurance

◦ Workers Compensation 

◦ Unemployment Compensation  

Nebraska specific



Adequate Assurances
Pursuant to section 366(b), a debtor must furnish adequate assurances of payment in the form of 
a deposit or other security within 20 days after the date of the petition, in order for post-petition 
utility services to continue. §366(b). 



Bankruptcy Types
Chapter 7 Bankruptcy case involves a “liquidation.”

Chapter 9 Bankruptcy case involves the adjustment 
of debts of a municipality.

Chapter 11 Bankruptcy case involves a 
“reorganization.”

Chapter 12 Bankruptcy case involves a “family 
farmer.”

Chapter 13 Bankruptcy case involves the adjustment 
of debts of a person with regular income.



Bankruptcy – A Comparison
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ISSUE CHAPTER 7 CHAPTER 11 CHAPTERS 12 & 13

PURPOSE Liquidation Reorganization Adjustment

WHO CAN PETITION Debtor (voluntary) or creditors 
(involuntarily)

Debtor (voluntary) or creditors 
(involuntary)

Debtor (voluntary) only

WHO CAN BE A DEBTOR Any “person” except railroads, 
insurance companies, banks, savings 
and loan institutions, investment 
companies licensed by the Small 
Business Administration, and credit 
unions.  Farmers and charitable 
institutions cannot be involuntarily 
petitioned.  

Any debtor eligible for Chapter 7 
relief; railroads are also eligible.

Chapter 12 – Any family farmer (one whose gross 
income is at least 50% farm dependent or any 
partnership or closely held corporation at least 50% 
owned by a family farm, when total debt does not 
exceed $4,153,150.
Chapter 13 – Any individual with regular income 
who owes fixed debts.
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ISSUE CHAPTER 7 CHAPTER 11 CHAPTERS 12 & 13

PROCEDURE 
LEADING TO 
DISCHARGE

Nonexempt property is sold 
with proceeds to be 
distributed (in order) to 
priority groups.  
Dischargeable debts are 
terminated.  

Plan is submitted; if it is 
approved and followed, debts 
are discharged.

Plan is submitted and must be 
approved if the debtor turns over 
disposable income for a three-year 
or five-year period; if the plan is 
followed, debts are discharged.  

ADVANTAGES On liquidation and 
distribution, most debts 
are discharged, and the 
debtor has an opportunity 
for a fresh start.

Debtor continues in business.  
Creditors can either accept the 
plan, or it can be “crammed 
down” on them.  The plan allows 
for the reorganization and 
liquidation of debts over the plan 
period.

Debtor continues in business or 
possession of assets.  If the plan is 
approved, most debts are 
discharged after completion of the 
plan’s period.  



FARMING INCOME 
PERCENTAGE REQUIREMENT

 The definition of ''family farmer” is when 
either 50% of the debtor's income was 
received from a farming operation in the 
tax year prior to the petition or 50% of the 
debtor's income was received from a 
farming operation in the each of the second 
and third years before the petition. (S. 256, 
Sec. 1005)
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Applied to 
PPDs

• Setoff vs. Recoupment of Security 
Deposits

The Prepetition Utility Deposit 
Dilemma

• Constraints on discontinuance of Utility 
Service

• Authorization to Discontinue Utility 
Service

• 11 U.S.C. § 366(c) 

11 U.S.C. § 366

Practical Advice 



The Pre-Petition 
Deposit
OPTIONS



The 
Prepetition 
Utility 
Deposit 
Dilemma 
Hypothetical 

Bright Light provides utility service to 
Deadbeat Egg Co.  Prior to providing 
service, Bright Light requires Deadbeat 
to post with them a one month cash 
security deposit.  The deposit is 
“posted” to Deadbeat’s account.  Once 
Deadbeat funds the deposit, the utility 
carries a debt owing to the customer 
similar to a bank deposit account.       



The 
Prepetition 
Utility 
Deposit 
Dilemma 

Bright Light is now indebted to 
Deadbeat (subject to the conditions of 
the agreement dealing with the 
application of the deposit amount to 
any outstanding balance).  Upon 
termination of the account, Bright Light 
either applies the deposit to the final 
outstanding utility bill, and either sends 
a bill to Deadbeat for the net amount 
owed, or refunds a credit.



The Prepetition 
Utility 
Deposit 
Dilemma 

Deadbeat Egg Co. files for Bankruptcy.  
What are Bright Light’s options?
– Immediately refund the deposit to the 

debtor and file an unsecured claim 
for the entire outstanding amount of 
the prepetition utility bill.

– File a bifurcated claim in the 
bankruptcy case, indicating that such 
claim is secured to the extent of the 
deposit, with the balance unsecured. 
(Setoff with permission of the 
Bankrutpcy Court)

– Apply the prepetition deposit to the 
outstanding prepetition balance.   



The 
Prepetition 
Utility 
Deposit 
Dilemma 

In jurisdictions which characterize the act of applying the 
deposit as a “setoff”, the utility has to take affirmative steps 
to seek court approval or be forced to refund the balance.

In jurisdictions which characterize the act of applying the 
deposit as a “recoupment”, the utility may unilaterally apply 
the deposit to the outstanding bill.  

 The District of Nebraska recognizes the right of 
recoupment by creditors, therefore PPDs can 
likely use their clients’ pre-petition deposits to 
pay outstanding pre-petition utility bills while 
bankruptcy is pending based on a recoupment 
theory. 

As will be discussed, the right to recover or setoff deposits 
with permission of the court always exists in Chapter 11 
Bankruptcies.



The 
Prepetition 

Utility 
Deposit 
Dilemma 

Setoff and 11 USC § 362(a)(7)

11 USC § 362(a)[ The filing of a bankruptcy petition] 
operates as a stay, applicable to all entities, of- -
(7)the setoff of any debt owing to the debtor that 
arose before the commencement of the case under 
this title against any claim against the debtor. . .

Therefore, prior to exercising its setoff rights, a 
creditor must by Motion for Relief ask the bankruptcy 
court to lift the stay.  

Failure to do so could subject the utility to damages 
including costs, attorneys’ fees and punitive damages 
under 11 USC § 362(k).      



The Prepetition 
Utility 

Deposit 
Dilemma 

Recoupment is not Subject to the Automatic 
Stay

“Recoupment is an equitable principle that 
comes into bankruptcy law through the 
common law, rather than by statute, and is 
not subject to the limitations of section 553 
or the automatic stay. The automatic stay is 
inapplicable, because funds subject to 
recoupment are not the debtor's property.” In 
re O'Neil, 408 B.R. 823 (D. Neb. 2008). 
(Internal Citations Omitted).  

Two differing views on Recoupment:
- In re Village Craftsman
- In re McMahon



The Prepetition Utility 
Deposit Dilemma 

In re Village Craftsman, 160 B.R. 740 (Bankr. D.N.J. 1993) 
A customer provided checks in the total amount of $12,650 to a utility to 
offset future bills.  More than 90 days later, the customer filed for 
bankruptcy protection.  
The utility filed a proof of claim for prepetition services.  Several months 
after the bankruptcy was filed, the utility requested that the debtor provide 
it with a postpetition security deposit.  The debtor learned that the utility 
had applied the prepetition deposit to its outstanding balance.  The debtor 
filed a Motion with the court to find the utility in violation of the automatic 
stay, and seeking the return of the deposit.



The 
Prepetition 

Utility 
Deposit 
Dilemma 

In re Village Craftsman, 160 B.R. 740 (Bankr. D.N.J. 1993) 
In holding that the nature of the utility’s right was in setoff 
rather than recoupment, the court noted that according to 
New Jersey state law, recoupment is the “reduction of an 
offsetting claim arising out of exactly the same transaction . 
. .”
The court then indicated that “[s]ince both parties can 
recover any amount be which its claim exceeds the other 
claims [the utility’s] are in the nature of a setoff.  Moreover, 
the posting of a security deposit and the incurring of a 
subsequent debt for utility service do not arise from “exactly 
the same transaction within the meaning of New Jersey law.



The Prepetition 
Utility 

Deposit Dilemma 

In re Village Craftsman, 160 B.R. 740 (Bankr. D.N.J. 
1993) 
The court then indicated that “[s]ince both parties 
can recover any amount by which its claim exceeds 
the other claims [the utility’s] are in the nature of a 
setoff.  Moreover, the posting of a security deposit 
and the incurring of a subsequent debt for utility 
service do not arise from “exactly the same 
transaction” within the meaning of New Jersey law.”

Finally, the court indicated that the deposit was “cash 
collateral” under 11 USC § 363(a) and the 
postpetition application of a security deposit 
undermines the purpose of the Bankruptcy Code.



The Prepetition Utility 
Deposit Dilemma 

In re McMahon, 129 F.3d 93 (2d Cir. N.Y. 1997)

As a condition of receiving utility service from utility, 
debtor paid a $6,000 deposit to utility on April 4, 
1994. On April 10, 1995, debtor filed a petition 
under Chapter 13 of the Bankruptcy Code.  At the 
time of filing, debtor was indebted in the amount of 
$ 14,386.83. On May 16, 1995, knowing of debtor's 
petition and without permission from the 
bankruptcy court, the utility applied the deposit of $ 
6,000 with accrued interest to this unpaid balance. 
Pursuant to 11 U.S.C. § 366(b), NYSEG also 
requested an additional deposit from debtor as 
"adequate assurance" of payment of post-petition 
utility charges. Debtor did not respond to NYSEG's 
request for adequate assurance but requested that 
NYSEG treat the pre-petition deposit as a post-
petition deposit for post-petition utility service.  The 
utility declined to do so. On June 7, 1995, the utility 
filed a separate proof of claim with the bankruptcy 
court for $8,970.62, the excess unpaid balance.



Nebraska Court Views

• The Eighth Circuit recognizes setoff “with approval of the court.” In re Houdashell, 7 
B.R. 901, 902 (Bankr. W.D. Mo. 1981). 
– the creditor must establish three elements:

• (1) A debt exists from the creditor to the debtor and that debt arose prior to the 
commencement of the bankruptcy case. (2) The creditor has a claim against 
the debtor which arose prior to the commencement of the bankruptcy case. 
(3) The debt and the claim are mutual obligations.

• The District of Nebraska has also narrowly recognized the theory of recoupment in 
Lecuona v. McClinton, 2007 WL 2932898
– recoupment “comes into bankruptcy law through the common law, rather than by 

statute, and is not subject to the limitations of section 553 or the automatic stay
– the creditors’ right to recoupment must arise under the same “same transaction” 



Letter of Credit
SAME RULES?



It’s Different…
•The Letter of Credit is different as long as the party securing the Letter of Credit, usually a bank, 
has not declared bankruptcy.

•The Letter of Credit is secured by a different party than the presumable “debtor.”

•As long as the Guarantor or bank for Letter of Credit has not declared bankruptcy, then the 
automatic stay does not apply.



Customer 
Disconnection
IF AND WHEN CAN A PPD DISCONNECT A CUSTOMER WHO HAS 
FILED FOR BANKRUPTCY?



Cannot Discriminate
•A utility may not alter, refuse, or discontinue service to, or discriminate against, the trustee or the 
debtor solely on the basis of the commencement of the case under this title or that a debt owed 
by a debtor to such utility for service rendered before the order for relief was not paid when due.

BUT…



Adequate 
Assurances

• utilities can discontinue service to a customer if 
adequate assurances of payment are not 
furnished within 20 days after the bankruptcy 
petition is filed



“Adequate 
Assurances” 

Defined.

Generally, courts have discretion and “what 
constitutes adequate assurance of payment in 
one case, for example, may be insufficient or 
more than adequate in another case.” 

Most courts look at the totality of the facts and 
circumstances of each case.

the court can consider the past payment record 
in determining what amount of security deposit 
constitutes adequate assurance of payment.

Court cannot say a utility does not need the 
deposit



Code Definition

• In 2005, subsection (c) was added to section 366, which provides 
“…the term ‘assurance of payment’ means – a cash deposit, a 
letter of credit, a certificate of deposit, a surety bond, a 
prepayment of utility consumption, or another form of security 
that is mutually agreed upon by the utility and the debtor or the 
trustee

• Additionally, for cases filed under Chapter 11, subsection (c)(2), 
requires that the debtor “must produce assurance of payment 
‘satisfactory to the utility.’” § 366(c)(2) (emphasis added). 



Post-Petition 
Deposits
Can PPDs require additional 
deposits after bankruptcy has 
been declared

Utilities may demand adequate assurances of 
payment, “in the form of a deposit or other 
security, for service after such date” so long as 
the deposit is not for the purpose of attempting 
to force the payment of pre-petition debt.

Collecting deposits pursuant to section 366(b) 
after bankruptcy filing is not subject to the 
automatic stay in section 362.

How much?

The amount of security deposit should bear a 
reasonable relationship to expected or 
anticipated utility consumption by a debtor.



Post-Petition 
Service

Case Law Example: In re Weisel, 428 B.R. 185, 186 
(Bankr. W.D. Pa. 2010). 

•After filing for bankruptcy a utility company closed the 
debtor’s pre-petition account and opened a new post-
petition account with a balance of zero. 

•The utility requested adequate assurance of payment 
pursuant to section 366(b) in the form of a deposit, 
which the customer paid. 

•Then, after subsequently failing to pay their post-petition 
bill the utility terminated service to the debtor.

• The court held the utility was permitted to terminate 
service to debtors based on unpaid post-petition utility 
bills, which is not subject to relief from the automatic 
stay. 

Yes, a utility can require the 
payment for post-petition service 
is also not subject to the 
automatic stay



Procedural & 
Practical 
Considerations



• File your claim by the claims bar date.  If your claim is not 
timely filed, you will lose any right to be paid out of the 
estate.



• Closely monitor claims filed by other creditors.

• Is the claim valid?
-attachment and priority issues
-is debt properly calculated
-was there a valid agreement to pay by the debtor

• If the claim is an administrative claim, is it truly for the benefit of the debtor’s estate?
-code requires that debt incurred during bankruptcy must be for benefit of estate
-attorneys filing claims may be seeking payment for personal advice to 
shareholders



• Often, after the bankruptcy action is 
initiated, one or more creditors will be sued 
by the trustee If trustee prevails against a 
creditor, the creditor will be required to pay 
money back to the estate.  

• The unsuccessful creditor may be given an 
unsecured claim in exchange for the 
payment, but often such claims are 
worthless in bankruptcy.

Preference Action



• The Bankruptcy Code permits the trustee to 
avoid and recover from creditors payments 
made within the 90-day period before the 
bankruptcy filing “Preference Period”

Preference Period



Defenses to Preference Action

• A common exception or defense to a preference action is that the 
payments were made in a manner consistent with the prior course of 
dealing between the creditor and the debtor or that the course of 
dealing was ordinary in relation to an industry standard (the “Ordinary 
Course of Business” defense)



Payments in the Ordinary Course 
of Business

• Section 547(c)(2) provides: 
(c) The Trustee may not avoid under this section a transfer--

(2) to the extent that such transfer was--
(A) in payment of a debt incurred by the debtor in the 

ordinary course of business or financial affairs of 
the debtor and the transferee;

(B) made in the ordinary course of business or financial 
affairs of the debtor and the transferee; and

(C) made according to ordinary business terms.



• This section is intended to protect recurring, 
customary credit transactions that are incurred and 
paid in the ordinary course of business of the debtor 
and the debtor's transferee.



Factors in Determining 
“ordinary course”

In viewing the 
transaction from a 

subjective perspective, 
the court will generally 
take into account such 

factors as:

(1) the length of time 
the parties have 

engaged in the type of 
dealings at issue; 

(2) whether the subject 
transfer was in an 
amount more than 

usually paid; 

(3) whether the 
payments were 

tendered in a manner 
different from previous 

payments; 

(4) whether there 
appears any unusual 
action by either the 

debtor or the creditor to 
collect or pay on the 

debt; and 

(5) whether the creditor 
did anything to gain an 

advantage in light of the 
debtor’s deteriorating 

financial condition.



“Ordinary 
Course” 
scrutiny

• The amount, manner and timing of 
payments must be scrutinized to see if the 
transfers made during the preference period 
fell within the range of the party’s normal 
dealings. A comparison between the past 
payment history and the timing of the 
preferential payments often constitutes 
persuasive evidence of the parties’ course of 
dealing. The pre-preference period conduct 
of the parties often has been described as 
a “base line of dealings” from which to 
determine the ordinariness of the preference 
payments.



Important points

• Note that a defendant can prevail by showing that, although the 
transaction was not made according to ordinary business terms 
generally, it was made according to the ordinary business terms 
between the parties.

• Note that courts have held that debt may have been incurred in the 
“ordinary course” even though it is not of a regularly recurring 
nature.



Questions?
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